
   



   



   
 
 
 

 

DOTD OVERPAYMENT 
ON KINDER PROPERTY 

  
 
The Department of Transportation and Development overpaid five individuals $496,286  
on property acquired on an improvement project on U.S. Highway 165 in Kinder.  The 
overpayment was the result of a communication failure between the department’s Real 
Estate Section and its Legal Section. 
 
 
Background 
  
 
 
The Real Estate Section of DOTD is responsible for right of way acquisition, relocation 
assistance and utility relocation for state and federal highways. 
 
As part of an improvement project for Highway 165, a request was made on March 20, 
1998, to have appraisals for required right-of-way on property owned by the Town of 
Kinder.  A contract was executed on April 27, 1998, with two independent appraisers.  
The appraisal and negotiating process for purchase of land, improvements, and full extent 
of owner’s loss continued until Feb. 29, 2000, when DOTD signed a sale agreement with 
the Town of Kinder.   
 
The Town of Kinder was paid $398,828 for seven parcels of land totaling 2.26 acres 
(98,454 square feet) of land by DOTD as follows: 
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Chart 1  Land Area By Parcel 

 
 Square  

Parcel Feet Acres 

3-2 23,724.70 0.545 

3-4 24,072.90 0.553 

4-2 23,519.30 0.540 

4-5 18,970.50 0.436 

5-2 4,522.40 0.104 

5-4 1,563.90 0.036 

5-4-C-1 2,077.30 0.048 

Total 98,451.00 2.262 
 
 
 
The Town of Kinder leased this property to private individuals who constructed 
improvements on the land.  Because some of the parcels were occupied by more than one 
person, DOTD further subdivided the four parcels into 10 sub-parcels, one for each 
individual lessee.  For example parcel 3-2 was occupied by three individuals who each 
had improvements on the property.  That parcel was subdivided into sub-parcels 3-2-A, 
3-2-B and 3-2-C by DOTD.  Four parcels were subleased to individuals who operated 
businesses from the improvements constructed on this property. 
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Following are details on the lease and sublease of the land owned by the Town of Kinder 
and privately owned improvements thereon: 
 

Chart 2  Lease and Sublease Details 
 

     Price Sublease of Improvements 
  Lease Total  Per  Lease Total 
 Lease Term Paid per Front Front Lease Term Paid per 

Parcel Signed (Years) Year Footage Footage Signed (Years) Year 

3-2-A 07/13/1951 25 $100 N/A N/A N/A N/A N/A 

3-2-B 11/02/1992 10 $250 100 $2.50 N/A N/A N/A 

3-2-C 11/02/1992 10 $750 300 $2.50 N/A N/A N/A 

3-4-A 03/02/1979 20 $316 180 $2.00 N/A N/A N/A 

3-4-C 08/05/1986 25 $1,260 N/A N/A 05/15/1992 10 $8,400 

4-2-A 1960 N/A $300 N/A N/A N/A Year to Year $2,400 

4-2-B* N/A N/A $0 N/A N/A N/A N/A N/A 

4-2-C 05/10/1986 10 $500 200 $2.50 N/A N/A N/A 

4-2-D 01/03/1950 50 $75 N/A N/A 01/01/1998 1 $4,800 

4-5-A 11/02/1992 10 $250 100 $2.50 05/15/1995 3 $18,000 
         
*Agape Lighthouse Church was not charged to use the land by the Town of Kinder.  

 
 
 
Full Extent of Owner’s Loss 
  
 
 
Under Louisiana law, when the state takes property from a property owner, the property 
owner must be compensated for the full extent of his loss.  Full extent is not limited to the 
market value of the property taken.  In Department of Highways v. Constant, a leading 
case involving the expropriation of property from a property owner who operated a 
business on the property, the Louisiana Supreme Court concluded that the owner must be  
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put in “equivalent financial circumstances” after the taking.  That is, the owner must be 
left in as good a financial position as he would have been had his property not been taken.   
  
Where the property taken is unique and of indispensable value to the property owner’s 
business, calculation of full extent of the loss may have to take into account factors such 
as the cost of restoring a business’s facilities to the condition they were in prior to the 
taking or the replacement cost of new facilities, even if such costs exceed the capitalized 
value of the business. 
  
However, Department of Highways v. Constant provides limited directions on how the 
“full extent” requirement is applied in other cases, and courts have provided only limited 
guidance.   
  
DOTD interprets the law and related cases as requiring full extent compensation to a 
business owner only where the business owner owns, rather than leases, the property in 
which the business is housed.  In the case of the four sub-parcels discussed in this report, 
the land was owned by the city and the buildings and improvements were owned by 
private individuals who in turn leased the property to the business owners.   
 
Charts 
 
Charts 3 and 4 contain information taken from the appraisals.  Chart 3 shows the amount 
paid for improvements and full extent of owner’s loss for all parcels.  Also included is the 
square footage area of the improvements.  The shaded areas are parcels which full extent 
was paid in error.  Chart 4 gives a description of the physical condition of the building 
including the condition of the building, quality of materials and workmanship and 
estimated remaining economic life of the building. 
 
The difference between the estimated cost for new improvements and land less the value 
of the land and depreciated value of the improvements was used as a factor by the 
department to determine full extent of owner’s loss. 
 
Full extent is not a precise calculation.  Many factors are taken into account such as 
condition of the improvements acquired and remaining economic life of the building.  
Thus, the owner of a large building may be paid less than the owner of a smaller building 
due to the differing conditions and quality of the structure.  While a property owner with 
less quality improvements ordinarily receives less for the value of a building, under full 
extent he may receive more money to bring the new location to the same standard. 
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Payment Error 
  
 
 
Five owners of buildings and improvements were improperly paid $496,286 for full 
extent of owner’s loss due to  a miscommunication between DOTD’s Real Estate Section 
and its Legal Section.  Compensation for full extent should have been paid only to those 
individuals who owned buildings and improvements and operated a business on those 
premises.  
 
Full extent of owner’s loss is defined as putting a business owner in as good a pecuniary 
position as he would have been had his business property not been taken.   
 
According to DOTD officials, the U.S. Highway 165 right-of way acquisition in Kinder 
presented an unusual situation where the land, the improvements and the businesses were 
owned by three separate parties. 
 
David Pourciau, DOTD Real Estate Appraisal Manager, said that based on advice from 
the DOTD Legal Section, the full extent factor was applied to all lessees, including non 
business owners. 
 
Mr. Pourciau said based on conversations with Ed Michel, who was at the time in charge 
of condemnation law at DOTD for the southern portion of the state, the Real Estate 
Section made offers to individuals for improvements and full extent of owner’s loss.  The 
offers for improvements and full extent were accepted by the property owners.   
 
After the offers for improvements and full extent were accepted by the owners, Bernie 
Malone, then an attorney with the DOTD Legal Section, informed the Real Estate Section 
that full extent should only be paid if the individual both owns the improvements and the 
business on the property.   
 
After review of the process concerning the offer and acceptance by Mike Unkel, a non 
business owner of improvements, Sharon Lyles, DOTD Deputy Legal Counsel, said in a 
letter to James Dousay, DOTD Real Estate Administrator, that the improper payment for 
full extent was an error in interpreting law and not one in calculation.  Ms. Lyles advised 
that if DOTD rescinded it’s offer to Mr. Unkel, and if Mr. Unkel were to sue for breach 
of contract, DOTD would not likely prevail in court. 
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Mr. Michel said he does not recall telling Mr. Pourciau to apply full extent to all lessees 
of the Town of Kinder.  Mr. Michel further stated, if Mr. Pourciau had requested an 
opinion on a whole project, he would have asked Mr. Pourciau to request an opinion in 
writing. 
 
Following is a list of the individuals who received payments for full extent of owner’s 
loss to which they were not due. 
 
 

Parcel 3-4-C    
 Jack Karam $47,039.00   
 Rose Marie Karam Abide 15,679.67   
 David Karam 31,359.33   
    94,078.00 
     
Parcel 4-2-A    
 Mike Unkel   140,300.00 
     
Parcel 4-2-D    
 Mike Unkel   207,763.00 
     
Parcel 4-5-A    
 Raymond and Patsy Croak   54,145.00 
     
 Total Paid   $496,286.00 
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Conclusion: 
 
1. Due to an error in communication between DOTD’s Legal Section and its Real 

Estate Section, DOTD improperly paid five individuals $496,286 for the full 
extent of the loss. 

 
 
 
 
Recommendation:  
 

1. DOTD should consider adopting guidelines that will ensure written legal 
opinions are prepared on issues of significant impact. 

 
 
 
 
 
Management Response:  
 
See attached. 
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